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CURRENT TOPICS 


Divorce and Education 

A NEW, and yet in some ways the oldest, aspect of the 
modern trend against permanancy in marriage was forcibly 
expressed in a letter to The Times of 20th July, 1946, by 
Sir ELLIs HUME-WILLIAMS, K.C. Few are more competent 
by reason of experience of the matrimenial work of the 
courts, seniority and familiarity with the higher standards 
prevailing in a more stable epoch, to take a‘ detached view 
of modern tendencies in matrimonial relations than Sir Ellis. 
The central point of his letter was that the yearly number of 
decrees nist had risen from 7,293 in 1940 and 6,499 in 1941 
to 8,885 in 1942, 11,107 in 1943, 14,829 in 1944, and approxi- 
mately 16,060 in 1945. He wrote that this required to be 
understood and provided for, as in many divorces there must 
have been involved the bringing up and careers of children. 
In such things, he wrote, the State is deeply involved, and 
he asked whether the educational precautions were sufficient. 
We do not know of any question during the long controversies 
on this subject which has struck deeper at the root of the 
problem. Education for marriage should not merely be an 
ad hoc affair, but should be part of one’s education for life. 
It is not merely part of the work of the Marriage Guidance 
Council and other organisations, whose excellent work cannot 
be belittled and must be encouraged, nor is it merely a matter 
of sex instruction in the schools, although that, too, is a 
necessity according to modern educationists. What is 
wanted more than anything else is a profound realisation 
that better men and women make more permanent imatriages, 
and that to produce better men and women persistent 
education in the moral principles of unselfishness and respect 
for another’s individuality, which are at the basis of all 
law and order, must commence at the earliest possible age. 
This matter requires immediate attention if society is not to 
decay at its roots. 


Duty to Brief Counsel 

We desire to draw the attention of solicitors to a practice 
Suggestion which was made on an originating summons 
by Vasey, J. (Re Upson, deceased; Grundy v. Keliher, 
p. 358 of this issue). His lordship said that the summons 
had had to stand over because it had been discovered 
in the course of the opening that the solicitors on the record 
for one of the defendants had, by some error or inadvertence, 
omitted to brief counsel for that defendant. Such an omission 
(which happened more frequently than it should) was, 
undoubtedly, negligence on the part of a solicitor, the exact 
Measure of his culpability depending, of course, on the 
circumstances of the particular case. It was also a breach 
of a duty which rested on him as an officer of the court. 
An order that he should pay personally the extra costs 
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occasioned by his neglect was usually not an adequate penalty, 
because such extra costs would, as a rule, be quite trifling in 
amount. In a case in which the carelessness of the solicitor 
had been gross and inexcusable it might well be the duty of 
the court to take in regard to him some form of disciplinary 
action. In order to minimise the risk of similar occurrences 
hereafter, his lordship thought that when a summons was 
adjourned into court the solicitors for the plaintiff ought to 
write a letter to the solicitors for each defendant notifying 
them of the adjournment, and asking for the name of the 
counsel whom they had briefed or were proposing to brief to 
appear at the hearing. The last-mentioned solicitors ought, 
as soon as practicable, to write an answering letter to the 
plaintiff's solicitors supplying that information, thereby 
enabling the plaintiff's counsel to be told, and himself to tell 
the judge at the outset of the case, what other counsel were 
concerned in the matter and for which of the parties they 
respectively appeared. The writing of such letters would 
form a proper, though, of course, quite small, item in the 
costs. Telephonic communication was not a satisfactory 
substitute for either letter. In fairness to our profession, we 
think it necessary to add that we cannot agree with any 
implication that may be drawn from his lordship’s statement, 
that it frequently happens that counsel is not briefed in time. 
No doubt it can be said in all cases that when it does happen 
it should not happen, but it is implicit in his lordship’s 
observations that there are varying degrees of error and 
inadvertence. The strain on solicitors’ staffs is still heavy, 
and the cases of excusable inadvertence outnumber the 
comparatively rare cases of culpable neglect. 


‘“* Streamlined “* Legislation 

OBSERVATIONS on modern legislative tendencies were made 
in a speech by the Master of the Worshipful Company olf 
Solicitors of the City of London, at the Annual Meeting of 
Liverymen and Freemen of the Company, held at Grocers 
Hall, on 12th June, 1946. He referred to what was called in 
Parliamentary circles ‘streamlined ’’ legislation, "2 though 
anything less like streamlining than the turgid and intermin- 
able sentences with their jumble of clauses, sub-clauses, sub- 
sub-clauses and provisoes in which Parliamentary counsel 
obscure their intentions is difficult to conceive.’ It is 
unfortunately no longer possible, said the Master, to put 
provision for everything into the statute itself, and some 
delegated legislation there must be in modern conditions, 
but the main lines should be precisely laid down by Act of 
Parliament itself, and the delegated legislation should only 
relate to the detailed machinery through which the business 
in hand is worked out. As Mr. HAROLD MACMILLAN wittily 
observed in the Third Reading Debate on the Coal Industry 
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Nationalisation Bill recently: “If only Moses had known 
the new technique, he would never have committed himself 
to anything so precise—and occasionally so inconvenient— 
as the ten Commandments. He would have taken powers 
when he came down from Mount Sinai to make regulations 
and issue directions.’”’ The Master invited the meeting to 
consider an Order in Council laid on the table of the House 
of Commons on 20th December, 1945, adding reg. 55AB to 
the Defence (General) Regulations, 1939, relating to price 
control, and described it as “‘ simply totalitarianism run mad.” 
The Master quoted Lord Acton’s statement: ‘‘ All power 
corrupts, and absolute power corrupts absolutely.” There 
was another matter on which he thought solicitors should, 
on public grounds, express a strong protest. The Committee 
on Ministers’ Powers which reported in 1932, had expressed 
the view that whenever a judicial question had to be deter- 
mined by a Minister or a ministerial tribunal, there should 
be a sight of appeal to the High Court on any point of law. 
Yet, as Lady Violet Bonham Carter had pointed out in a 
recent letter to The Times (24th May, 1946), in both the 
Industrial Injuries Bill and the National Health Bill, the 
question of the right to benefits was decided in the last resort 
by a special tribunal or commissioner, and there was no 
appeal to the High Court on points of law. Other instances 
could be given, for instance, the Personal Injuries (Emergency 
Provisions) Act, 1939. While it is appreciated that there are 
strong constitutional safeguards against the introduction of 
totalitarianism in this country, it is none the less important 
to be perpetually vigilant to preserve our liberties. Public 
statements such as those of the Master of the Worshipful 
Company of Solicitors keep us awake to the dangers of apathy, 
and enable us to detect the thin edge of the wedge whenever 
it is used. 


Alternative Remedies 


Wuat are to be the rights of persons who sufter injuries 
through another’s negligence in relation to the new scheme 
of social insurance? The Departmental Committee on 
Alternative Remedies has now issued its final report 
(Cmd. 6860, H.M. Stationery Office, price 1s. 3d.). The 
answer, according to the committee, is that the injured 
person should receive full benefits under the scheme, 
irrespective of whether his injuries arose in connection with 
his employment or not; he should not, however, recover 
altogether more than the maximum which he could recover 
from either the scheme or a common law action alone. The 
same rule, it is recommended, should apply to claims for 
compensation by the dependants of deceased persons. In 
other words, the court is to take into account the value of 
benefits already paid, and the estimated value of future 
benefits. It would seem that this involves no novel principle 
of law, for it follows the rule that, in assessing damages under 
the Fatal Accidents Acts, account must be taken of amounts 
awarded under the heading of loss of expectation of life, and 
vice versa (Davies v. Powell Duffryn Associated Collieries 
[1942] A.C. 601). There is some authority for stating that 
the committee’s recommendation embodies the present 
state of the law (Johnson v. Hill (1945), 61 T.L.R. 938). 
The trade union members of the committee, Messrs. W. P. 
ALLEN and LUKE Fawcett, hold that the court should pay 
no regard to benefits paid under the social insurance scheme, 
to which there is an absolute right on account of the 
payment of contributions. Mr. F. W. BeNney, K.C., suggests 
that the social insurance fund should pay less, a proportion 
of the weekly value of the damages being deducted from the 
benefits in order to prevent a wrongdoer from being relieved 
at the expense of the fund after he has, through his wrong, 
saddled the fund with the obligation to pay benefits. The 
committee has also recommended the abolition of the doctrine 
of common employment, which has been condemned by all 
modern authorities. Messrs. S$. Boyp and Guy DE G. WARREN 
suggest that the provision of benefits under the scheme should 
be followed by a limitation of claims for damages to cases in 
which there has been preventible negligence on the part of 
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the employer or those to whom he has delegated managerial 
responsibility. 
War Damage: Public Utilities 

In Circulars 120/46 and 121/46, issued by the Ministry of 
Health on 27th June, 1946, to sewerage and sewage disposal 
undertakers, and statutory and certain non-statutory water 
undertakers, questions are dealt with relating to the final 
settlement of war-damage claims and of contributions ; the 
submission of final claims not later than 30th September, 
1946; the bases on which claims are to be prepared; the 
aggregation of expenditure for a group of incidents ; and the 
apportionment of aggregate contribution between individual 
undertakings. Proposals for the further legislation needed 
to provide for the payments in respect of war damage to, and 
contributions from, public utility undertakings were given 
in a White Paper (Cmd. 6403), which was issued in November, 
1942, following consultations with representatives of the 
public utility undertakings. The circular states that following 
the end of the war and the cessation of air attacks there has 
been a different approach to the problem ; and, after consulta- 
tion with the groups of public utility undertakings concerned, 
the Government have now decided to settle by agreement, 
in advance of legislation, the total amount to be paid in 
compensation for war damage suffered, and the total amount 
to be contributed, by each group. A Bill will then be 
introduced to give effect to these settlements, which will be 
final. The Bill will also provide for the making of schemes 
which will finally determine both the payments and contribu- 
tions of particular undertakings. Memoranda attached to 
the circulars set out the bases on which claims are to be 
calculated. It has been agreed with the Negotiating Com- 
mittee of the group that undertakings should submit their 
final claims as soon as possible, but, in any event, not later than 
30th September, 1946. Claims for war damage already 
submitted in respect of expenditure incurred will have to be 
reviewed by the undertakings; and the Minister has no 
alternative but to ask them to submit revised claims. [he 
claims, which will be final, should be submitted in the form 
set out in the specimen forms enclosed with the circulars. 
The Minister appreciates that it will sometimes be impractic- 
able for undertakings in areas which have been subjected to 
heavy and continuous air attacks to separate the expenditure 
relating to one incident from that applicable to other incidents 
which occurred at or about the same time. In such cases, he 
will be prepared to accept an appropriate aggregation of 
expenditure for the purposes of the claim, as has already 
been done in respect of a number of the claims which have 
already been submitted to him. 


Cambridge House: Report for 1945 

PENDING the carrying out of the proposals for official 
legal aid consequent upon the Rushcliffe Committee’s Report, 
the work of free legal advice centres continues to be of interest. 
That known as the Cambridge House (Trinity Hall) Centre, 
and situate at 131, Camberwell Road, S.E.3, has just issued 
an informative report for 1945. It states that in the year 
1945 the centre recovered £10,275 for people too poor to 
consult a solicitor in the ordinary way. The total was made 
up of 105 cases. Cases in which money is recovered form 
only a small fraction, less than one in forty, of the total number 
of cases handled by the centre. In 1945, 4,649 new cases, 
6,831 interviews, 5,254 letters written, and 1,383 telephone 
consultations, and a total of 13,468 cases, showed a big 
increase on preceding years. The report points out that 
it becomes increasingly difficult to raise funds as an institution 
draws nearer to the end of its usefulness, but the need for 
the centre will be greater during the next twelve months 
than it has ever been and a substantial response from 
individual subscribers is required so that the centre may carry 
on as efficiently as possible until the Government can bring into 
operation the scheme which has been promised. The report 
concludes with a welcoming invitation to any visitors who 
are interested, whether they come for the purpose of gaining 
experience or of helping with the legal and clerical work. 
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COMPANY LAW AND PRACTICE 


CAKES AND ALE FOR THE DIRECTORS—II 


Last week I was discussing the validity of gratuitous payments 
made by a company to its directors and employees— 
“ gratuitous ’’ in the sense that the company is under no 
contractual obligation to make them; and we saw that the 
test of the propriety of such payments is whether (assuming 
always that they are payments made bona fide and in the 
course of carrying on the business of the company) they are 
made for the benefit and to promote the prosperity of the 
company ; and further that in the ordinary way such benefit 
and prosperity can be justifiably expected to result from the 
encouragement thereby given to faithful and devoted service. 
I referred briefly to the point that this test cannot be satisfied 
if the payments are made when the company is in, or on the 
eve of, liquidation, for in that case the company is not 
going to exist long enough for any such anticipated benefit 
to be realised. The authority for this is the decision of the 
Court of Appeal in Hutton v. West Cork Railway Co. (1883), 
23 Ch. D. 654. There a railway company, which had no 
provision in its articles for paying remuneration to directors, 
and had never paid any, sold its undertaking to another 
company. The transaction was authorised by Act of Parlia- 
ment which provided that on completion of the transfer the 
company should be dissolved except for the purposes of 
regulating its internal affairs and winding-up, and of applying 
the purchase money. This was to be applied in paying costs 
and liabilities, and the surplus was to be divided among the 
shareholders. After the completion of the transfer a general 
meeting of the company was held at which a resolution was 
passed to apply part of the purchase money in compensating 
the paid officials of the company for loss of employment and 
in remunerating the directors for their past services. Neither 
the paid officials nor the directors had any legal claim to any 
such payments, which were accordingly in the nature of 
gratuities. The judgments of the Court of Appeal recognised 
that a company while a going concern may validly make 
presents to its employees and directors, with a view to getting 
better work from them and thereby benefiting the company ; 
to repeat the sentence from Bowen, L.J.’s judgment, which 
I quoted last week, ‘‘ the law does not say that there are to be 
no cakes and ale, but there are to be no cakes and ale except 
such as are required for the benefit of the company.’’ But 
that justification could not count in the case of a dying 
company ; and here the company was gone as a company 
carrying on business, and the sums proposed to be paid to its 
officials and directors could not be looked upon as an induce- 
ment to them to exert themselves in future, or as an act done 
reasonably for the benefit of the company. They were simply 
in the nature of a gratuity, with no prospect of a corres- 
ponding advantage to the company, and accordingly the 
company had no power to grant them. A similar decision 
was given by Joyce, J., in Stroud v. Royal Aquarium Soctety, 
Ltd. (1904), 89 L.T. 243, where a company, which had sold 
its undertaking, passed resolutions for voluntary winding-up 
and for the distribution of a specified sum among the officers 
and servants of the company. 

In both these cases the company was actually in liquidation, 
but it seems to me that the principle of the decision must 
equally apply where liquidation, though not actually com- 
menced, is imminent or contemplated, for in such cases too 
it cannot be said that a gratuitous payment to employees or 
directors is justified by the expectation of more and better 
exertions on their part which will prove of benefit to the 
company. Ifacompany is about to put an end to its existence 
there is no material point in encouraging its servants and 
officers to redouble their activities: hence the need for 
careful consideration of the propriety of a proposal to award 
compensation for loss of office to directors as such, when a 
company is selling its undertaking or amalgamating or 
otherwise terminating its separate existence. (As I mentioned 
last week, compensation for loss of office to an executive 
director, or any official or employee who has a service agree- 
ment, is quite a different matter, for if the operations of the 


company are going to involve a wrongful dismissal, then the 
company can properly pay a reasonable sum by way of 
compensation rather than submit to legal proceedings for 
wrongful dismissal. This consideration obviously does not 
apply to the case of a director whose office as such can be 
terminated without any breach of contract.) 

Generally speaking, then, a company which has ceased, or 
is about to cease, to be a going concern, cannot make gratuitous 
payments to its directors, whether as compensation for loss 
of office or under any other guise. It is beyond the company’s 
powers so to do and consequently a majority cannot bind a 
minority. But of course, there is nothing to prevent the 
individual shareholders from agreeing that out of the moneys 
distributable among them in a liquidation such compensation 
shall be paid ; this is not an application by the company of 
its moneys but a gift by each shareholder of some part of his 
own property, and a shareholder who does not agree to 
contribute cannot be compelled to do so. 

In view of what appears to me to be the position relative 
to the payment of compensation for loss of office to directors 
where a company is ceasing to be a going concern, it seems, 
at first sight, a little puzzling that s. 150 (1) of the Companies 
Act, 1929, apparently recognises that such a payment may be 
valid. That subsection provides as follows: “It is hereby 
declared that it is not lawful in connection with the transfer 
of the whole or any part of the undertaking or property 
of a company for any payment to be made to any director 
of the company by way of compensation for loss of office, 
or as consideration for or in connection with his retirement 
from office, unless particulars with respect to the proposed 
payment, including the amount thereof, have been disclosed 
to the members of the company and the proposal approved 
by the company.” But so far as I am aware, it has never 
been suggested that the subsection has affected in any way the 
decision in Hutton’s case; and there are circumstances in 
which compensation may validly be paid to directors which 
do, or may, fall within the section, and to which it may well 
have been directed. In Kaye v. Croydon Tramways Co. 
[1898] 1 Ch. 358, there was an agreement for the sale of its 
undertaking by one company to another, and the purchasing 
company, in addition to the purchase price, agreed to pay a 
substantial sum to the directors of the selling company as 
compensation for loss of office. The Court of Appeal held 
that this provision for payment by the purchasing company 
of such compensation did not render the agreement wi/tra 
vires ; and it is clearly a very different case from Hutton v. West 
Cork Railway Co., where the selling company was proposing 
to make the gratuitous payments to its own directors out of its 
own assets. In Kaye’s case the selling company was not 
depleting its assets by paying any compensation, and so far 
as the purchasing company was concerned, the payment of 
compensation to the selling company’s directors was no more 
than part of the purchase consideration. But the Court of 
Appeal did hold that a resolution of the selling company 
sanctioning the agreement was not effective unless the notice 
of the meeting fairly disclosed the fact that the agreement 
included this provision for payment of compensation to the 
directors. This sort of case is now covered by s. 150 (1) of the 
Act which requires disclosure to, and approval by, thie 
shareholders ; and it may be that the subsection would also 
apply to the case I have already mentioned, of payment 
of compensation to an executive director whose service 
agreement is, on the transfer of the company’s undertaking, 
terminated before the time of its due expiration on the terms 
that compensation is paid. However this may be, there is 
scope for the application of the provisions of the subsection 
to cases other than that of payment of compensation by a 
company to its own directors as such, so that one is not driven 
to say that the validity of such a payment is impliedly 
recognised by the subsection ; and the decision in Hutton’s 
case must be regarded as not affected. 
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Before leaving s. 150, I should also mention subs. (3), 
which provides that where a payment by way of compensa- 
tion for loss of office is to be made to a director in connection 
with the transfer, as the result of an offer made to the general 
body of shareholders, of all or any of the shares in the company, 
the director is bound to see that particulars of the proposed 
payment are notified to the shareholders. Further, it will be 
remembered that the Cohen Report (pp. 48, 49, 52, and 53) 
recommends an extension of the provisions of s. 150. None 
of this, I think, affects my main theme, that while gratuitous 
payments to directors, properly authorised in accordance 
with the company’s articles, may be valid while the company 
is a going concern, the justification for such payments, viz., 
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the anticipated benefit to the company, disappears if they 
are made when the company’s existence is about to come to 
an end. From the directors’ point of view, it follows that 
caution must be exercised in recommending and accepting 
such payments, not only where liquidation is imminent, but 
also where the company is a going concern, for in all cases 
the test is whether the ‘“ cakes and ale” distributed by the 
company may reasonably be expected to produce a benefit 
to the company; and, to quote an older authority than 
Bowen, L.J., or Sir Toby Belch (like theirs, his was a non- 
austerity era), ‘‘ better beans and bacon in peace than cakes 
and ale in fear.” 


A CONVEYANCER’S DIARY 


PERPETUITIES AND 
UntIL 1925 there were two rules against perpetuities. The 
so-called old rule was to be found in Whitby v. Mitchell (1890), 
44 Ch. D. 85, a decision of the Court of Appeal affirming the 
existing position. This rule was that “an estate could not 
be limited to an unborn child of an unborn person” 
(per Lopes, L.J.). It was suggested in Whithy v. Mitchell 
that this rule, which originated in the feudal system, had 
been superseded by the so-called “new rule against 
perpetuities.” On full enquiry the Court of Appeal found 
that there was no authority for this proposition and thet the 
two rules were independent and co-existing. The old rule 
has now been abolished by s. 161 (1) of the Law of Property 
Act. Subsection 2, however, provides that the abolition 
applies only to limitations or trusts created by an instrument 
coming into force after the end of 1925, and accordingly in 
looking at old settlements one must still be on one’s guard 
against the old rule. It would avoid a limitation to the 
eldest son of the eldest son of A, he having no son, whether 
or not there was engrafted upon that limitation a clause 
requiring that vesting should take place within a_ period 
allowable under the new rule against perpetuities. 

The new rule was first clearly propounded by the House 
of Lords in Cadell v. Palmer (1833), 1 Cl. & F. 372, although it 
had earlier historical origins. The most convenient place 
for finding the statement of this rule is in the judgment of 
Joyce, J., in Re Thompson (1900, 2 Ch. 199 at page 202. 
The passage is as follows: ‘‘ The rule against perpetuities 
requires that every estate or interest must vest, if at all, 
not later than twenty-one years after the determination of 
some life in being at the time of the creation of such estate or 
interest, and not only must the person to take be ascertained, 
but the amount of his interest must be ascertained within 
the prescribed period. Or the rule may be stated thus: 
A grant or other limitation of any estate or interest to take 
effect in possession or enjoyment at a future time, and not 
being, from the time of its creation, a vested estate or interest 
will be void ab initio if, at the time when the limitation takes 
effect, there is a possibility that the estate or interest limited 
will not vest within the period of a life or lives then in being, 
or within a further period of twenty-one years thereafter.”’ It 
should be added that at either end of the period a further 
nine months can be allowed in respect of any infant conceived 
but yet unborn whose interest might be adversely effected if 
the rule as to the twenty-one years were applied in its full 
stringency. 

The first thing to be noted about the rule against 
perpetuitics, as so stated, is that it is not a rule in regard to 
vesting in possession, but only a rule in regard to vesting. 
Thus, so long as all the interests concerned are vested, the 
actual enjoyment may be indefinitely postponed owing 
to the existence of some prior vested interest subject to 
defeasance or determination. Thus, in Re Chardon [1928 
Ch. 464, a testator gave a sum of {200 to his trustees on trust 
to invest it and to pay the income thereof to a cemetery 
company during such period as they should continue to 
maintain and keep two specified graves in good order, and he 
declared that if the graves should not be kept in such order 
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and condition the trustees should pay and apply the said 
income under the clause in the will relating to residue. The 
gift of residue did not violate the perpetuity rule in regard 
to its vesting, and accordingly the gift over, as well as 
that to the cemetery company, was good. I find in practice 
that this aspect of the rule is very widely misunderstood. 

The next point is as to the “life or lives in being.”” The 
average settlement or will contains no reference in_ this 
connection to lives or a life in being other than those or that 
of the persons or person beneficially interested. In such a 
case one has got to look at the limitations themselves and see 
whether, allowing only for those lives, the ultimate interest 
must inevitably vest, in interest though not necessarily in 
possession, within the period. But there is no reason why 
an artificial class should not be created. For example, in 
the past the favourite class was that of the descendants of 
Queen Victoria living at the date when the instrument 
concerned came into operation. This class was held to be 
sufficiently determinate in Re Villar {1929) 1 Ch. 243. In 
that case the testator had died on 6th September, 1926, 
which was the material date for this purpose. A good deal 
of evidence was filed by Portcullis Pursuivant of Aris 
explaining that in 1922 there had been about 122 descendants 
of Queen Victoria living who were scattered over England, 
Germany, Russia, Sweden, Denmark, Norway, Spain, Greece, 
Yugoslavia and Rumania. There was a further complication 
as to whether any of the children of the last Russian Emperor 
and Empress were still living, and generally it was clear that 
it would be very difficult, having regard to the size and 
obscurity of the class, to say when a period limited by reference 
to their lives did in fact terminate. Nevertheless, the Court 
of Appeal held that a trust limited on this basis was valid. 
1 understand that a few years ago a very similar case came 
before the court and was still upheld, but that the testator 
there had also died in about 1926. I find it very difficult 
to believe that the same result would follow if this definition 
of the class were used in a will coming into force much after 
1939. The class itself would surely be held to be void for 
uncertainty. As it is, I cannot help feeling that towards 
the end of the present century, if our civilisation so long 
continues, the people concerned in Re Villar will find them- 
selves involved in a most difficult enquiry before a Chancery 
Master to ascertain when the last descendant of Queen Victoria 
living on 6th September, 1926, did in fact die. It will be 
necessary to determine the date at which the ultimate trust 
vests in possession. In my view the correct method at thie 
present day is to adopt the class of the descendants ol 
King Edward VII living at the material date, who are ol 
altogether more manageable numbers. There is of course 
no reason why one should not create a purely artificial class 
consisting of a number of named persons including all the 
youngest infants with whom, or rather with whose parents, 
the testator or the draftsman is acquainted. The difficulty 
of course would be to keep track of them. 

Where the rule is to be applied to property belonging 
absolutely to the settlor or testator, or property comprised 
in an exercise of a general power of appointment, the material 
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date is that of the settlement, appointment or death of the 
testator, as the case may be. It was pointed out, however, 
by Joyce, J., in Re Thompson, that in the case of the exercise 
of a special power of appointment the material date is not 
that of the exercise of the power but of its creation. I find 
that this point also causes difficulties in practice, since many 
tenants for life with a power to appoint among issue want to 
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tie up the property for another generation after their deaths. 
Generally speaking that cannot be done. 

There is one exception to the perpetuity rule, namely, 
that which is created by the Superannuation and Other 
Trust Funds (Validation) Act, 1927, which exempts super- 
annuation funds which are duly registered under that Act 
from the operation of the rule. 


LANDLORD AND TENANT NOTEBOOK 


ESTOPPEL AND THE STANDARD RENT 


In the last few years, the question whether a party can be 
estopped from asserting or denying that a particular figure 
represents the standard rent has twice been answered in the 
negative. In each case the estoppel unsuccessfully set up 
was estoppel by judgment, but the reasoning of the decisions 
would undoubtedly apply to cases in which estoppel by 
conduct was relied upon. 

In Griffiths v. Davies |1943) K.B. 628 (C.A.) the history of 
the matter began in 1915, when a house was let at {11 a year. 
In 1919 it was let by the respondent to the appellant at £26 
a year. In 1933 the respondent took proceedings for posses- 
sion on the ground of rent being in arrear, and a suspended 
order was made: current rent, plus 2s. 6d. a month off the 
arrears. In 1942 the respondent made an application 
(under s. 11 of the Rent., etc., Restrictions Act, 1923) to 
determine the standard rent and the current lawful rent. 
The county court judge held that she was estopped by the 
judgment in the action for possession made in 1933, and 
refused to entertain the application. 

The short point taken on appeal was that by the very first 
provision of the Increase of Rent, etc., Act, 1920, rent in 
excess of what the Acts permitted is made irrecoverable. The 
respondent’s answer was twofold: (a) the tenant had failed 
to take advantage of something introduced for her benefit ; 
(b) she was in possession by virtue of the suspension of a 
judgment. 

Of these, point (a) cut no ice, having regard to authorities 
that the doctrine of estoppel by judgment does not apply 
when the result would be to compel a court to give a judgment 
flouting a statutory provision. It will be observed that the 
respondent had not attempted to argue that the provision 
of s. 1 of the 1920 Act did not amount to a direction to courts. 

The unanimous answer given to point (b) was that the 
matter was not before the court, which was concerned only 
with the question whether the county court judge was right 
in refusing to entertain the application. But before associating 
himself with this pronouncement, which was first expressed 
in the judgments of MacKinnon and du Parcq, LL.J., the 
second and third to be delivered, Lord Greene, M.R., dealt 
with the point in this way: the condition in the suspended 
order was that current rent plus so much arrears should be 
paid. ‘‘ Current rent ’’ must mean not only what was current 
at the date of the judgment, but current rent as it accrued. 
And it must mean “ current rent, whatever by law that rent 
should be ’’ ; the court would have no jurisdiction to impose 
a condition for payment of rent at more than the permissible 
Tate. 

One cannot but regard this reasoning as a little artificial 
when one considers that the amount to be paid off would 
be decided, at least partly, by reference to the court’s views 
on the actual amount of rent payable and due. Indeed, there 
might not have been any arrears due at all. And the “ current 
rent, whatever by law that rent should be,’ may be said to 
overlook the fact that the Acts do not fix rents, but prescribe 
maximum rents. However, what was said presumably 
deterred the landlord from troubling the High Bailiff to 
execute the old judgment. 

The position can hardly be called satisfactory, and while 
some of the blame may be laid at the door of the judiciary 
for not observing r. 18 of the rules which I will presently 


Mr. F. H. Bretherton, retired solicitor, of Gloucester, left 
468,603, with net personalty 465,635. 


cite, it may well be said that the terms of s. 5 (2) of the 1920 
Act, providing for suspension of orders for possession subject 
to any conditions the court thinks fit, are too wide if they 
permit of a condition for payment of ‘ current rent, whatever 
by law that rent should be.” Litigants should be entitled 
to something less cryptic than the utterance of a Delphic 
oracle or those of the appeasement-minded citizens of Angiers 
who, according to Shakespeare’s “‘ King John,’’ answered 
inquiries about their loyalty by such phrases as “ In brief, 
we are the King of England’s subjects,” and ‘‘ The King of 
England, when we know the King.”’ 

I do not know what happened in the end, but suggest that 
the proper remedy would have been to apply to set aside the 
old proceedings on the ground of irregularity, which may be 
done “ within a reasonable time ’’ under Ord. 27, r. 4, of the 
County Court Rules. It may of course be doubted whether 
nine years can be a reasonable time, but it might be in the 
applicant’s favour that the rule expressly forbids the grant of 
the application if the applicant has taken any step in the 
proceedings after knowledge of the irregularity. The reference 
to knowledge suggests that ignorance should tell in the 
applicant’s favour ; and after all the court must itself have 
been at fault having regard to r. 18 of the Increase of Rent, 
etc., Rules, 1920: ‘‘ Where proceedings are taken . . . for 
the recovery of rent of premises to which the Act applies, 
or for the ejectment of a tenant from any such premises, the 
court shall, before making an order for the recovery of such 
rent . . . or for recovery of possession or ejectment, satisfy 
itself that such order may properly be made, regard being 
had to the provisions of the Act.” 

In the other case, J. & F. Stone Lighting and Radio, Ltd. v. 
Levitt (1945) W.N. 154 (C.A.), the defendant had originally 
been the plaintiffs’ employee and tenant, paying 10s. a week 


rent. The employment ceased, and he was allowed to 
continue in occupation at a rent of {1 a week. The plaintiffs 
first brought an action for possession on the ground of 


cessation of employment, etc., in which the defendant 
counter-claimed for rent paid in excess of 10s. a week. The 
claim failed, because a new tenancy had been created, and the 
counter-claim succeeded. The plaintiffs then found that 
10s. a week was less than two-thirds of the rateable value of 
the premises, so that by virtue of s. 12 (7) of the 1920 Act 
“the Act shall not apply to that rent or tenancy . . . and 
this Act shall apply in respect of such dwelling-house as if 
no such tenancy existed or ever had existed.” So they 
served another notice to quit and brought a second action 
for possession. Again the result in the court below was a 
decision that the matter was res judicata ; but this time the 
appeal was dismissed, the reasons being as follows: it was 
true, it was held, that the decision in the first action had been 
wrong ; and it was sound law that a statutory provision or 
direction could not be overriden by a previous judgment ; 
but, in order to make out their claim for possession, the 
plaintiffs had themselves to invoke the very judgment which 
they impugned, and they could not free themselves from 
restrictions by alleging premises to be let at a figure which 
was neither the standard nor an agreed rent. And it was 
indicated that the proper course here would have been to 
apply for an extension of time in which to appeal against the 
judgment in the first action. 


Mr. A. N. F. Goodman, solicitor, of Plymouth, left £17,056, 
with net personalty £13,379. 
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TO-DAY AND YESTERDAY 


July 22.—On 22nd July, 1784, the Gray’s Inn benchers ordered 
that ‘‘ the chambers one pair of stairs over the gateway, Holborn 
Court, some time occupied by Mr. Kendall, being locked up 
and no person now living there . .. the doors of the said 
chambers be opened and an inventory taken of the furniture 
therein and that the furniture be removed to the gallery in the 
Hall and that the head porter be permitted to reside in the said 
chambers till further order.”” (This was the Rev. Richard 
Kendall, fellow of Peterhouse College, Cambridge.) The head 
porter was to attend at the Holborn gate and the under-porter 
at the Gray’s Inn Lane gate from dusk till 9 p.m., when the 
watch was to be set. The watchmen were to ‘enter into each 
staircase every hour and then with a loud voice cry the hour 
of the night and the weather.’”’ A book was to be kept at the 
lodge in Holborn Gate in which the head porter was to enter 
the names of the watchmen and the times they came on and went 
off duty, and he was to deliver them their lanthorns and candles. 
It was also ordered that the turrets over the Hall and Chapel 
were to be repaired. 

July 23.—On 23rd July, 1752, the Committee on the supply of 
water to Lincoln’s Inn recommended “ that the basin in the 
3enchers’ Garden be enlarged to 5 feet in depth and 40 feet 
of surface; in order to guard against the great inconvenience 
which happened at the late fire such reservoir should be kept 
constantly full of water and should, therefore, be connected 
with the New River Company’s pipes, both in Lincoln’s Inn 
Fields and in Chancery Lane, with cast-lead or wooden pipes.”’ 
(The fire was at Nos. 10 and 11, New Square.) 


July 24.-In 1896 Carson was opposing Balfour’s Irish Land 
Bill, and on 24th July there was an exchange of letters between 
them, Carson writing: ‘‘ When I was Solicitor-General I gave 
a pledge to my constituents that I would resist . . . any 
further interference with landlords’ property in Ireland. If 
I have gone too far in carrying out this pledge . I hope it 
may not lead you to think I am the less grateful to the 
leader to whom I owe so much ” In his reply the same 
day Balfour said: ‘‘ I have watched your brilliant career at the 
English Bar with the satisfaction of an old friend and the pride 
of an old colleague—but in my eyes it has becn somewhat 
dearly purchased at the cost of the severance of our old official 
relations . . .” 

July 25.—In April, 1725, James Clough was acquitted of the 
murder of Mary Green, a maidservant, but, as the law then stood, 
it was still possible for her brother William to lodge an “‘ appeal 
of murder,’”’ an antiquated form of procedure, whereby the 
next of kin could bring a quasi-civil action, resulting in effect 
in a second trial. This time the verdict went against Clough 
and on 25th July he was hanged at Tyburn, protesting his 
innocence. The “‘ appeal of murder ’’ survived another ninety 
years till it was abolished by statute, after Abraham Thornton, 
in a like situation to Clough, found that the ancient procedure 
allowed him the counter-move of claiming trial by battle. 


July 26.—William Wynn Ryland showed early artistic ability. 
He studied in France and Italy and introduced into England 
the art of engraving copper plates to yield an impression resembling 
a drawing in chalk. He was appointed engraver to the King, 
and he also carried on an extensive trade in prints. At the time 
of his death he was exceedingly prosperous, but he had had 
occasion to resort to the device of forging a bill of exchange. 
On 26th July, 1783, he was tried at the Old Bailey and having 
been“convicted, he was hanged. 

July 27..\-People went on believing in Orton, the Tichborne 
claimant, even after hisconviction. On 27th July, 1875, Guildford 
Onslow, a faithful supporter, wrote to Sir Hardinge Giffard, 


COUNTY COURT LETTER 


Remuneration of Estate Agent 
In Windsor Hotel, Ltd. v. Berry & Wood, at Bournemouth County 
Court, the claim was for {75, as money had and received to the 
use of the plaintiffs. The case for the plaintiffs was that their 
property, viz., the Windsor Court Hotel, was sold as a block of 
flats. The local scale of charges for a sale of flats was 5 per cent. 
on the first £500 and 24 per cent. on the residue. The property 
was sold for £18,500 and the defendants were entitled to £100 
commission. In 1937 the property was bought as an hotel, but in 
1939 it was converted into flats. It was advertised for sale as a 


then Solicitor-General: ‘“‘I saw poor Tichborne... He 
begged me to write to you to-day that he was about to petition 
the Home Minister for his release at the expiration of the next 
ten months on the ground that his sentence was illegal of fourteen 
years’ concurrent punishment, without a precedent, and not in 
conformity with the Act of Parliament that limits the punishment 
of perjury to seven years.”’ He was not released till 1884. 


July 28.—Louis Riel, the “ half-breed’’ who organised a 
serious insurrection in Canada in 1885, was captured and tried 
for high treason at Regina on 28th July. A plea of insanity 
failed and he was convicted and executed. 


READING GAOL. 

Reading Gaol is to be reopened, for the reception of civilian 
prisoners, after an interval of thirty-two years. It has been a 
‘ glasshouse ”’ and a place of detention for German spies, but what 
has made it famous is one fatal personal tragedy of the hundreds 
it has witnessed in the 113 years of its existence. ‘The Ballad 
of Reading Gaol,’’ by Oscar Wilde, is dedicated thus: “ In 
memoriam C. T. W., sometime trooper of the Royal Horse 
Guards, obiit H.M. Prison, Reading, Berkshire, July 7, 1896.” 
Thus it is just fifty years ago this month that Charles Thomas 
Wooldridge was hanged there and the accident that his fellow 
prisoner was the poet, dramatist and wit, fallen from the height 
of his triumphs, has given him an abiding place in English 
literature. He was quartered in the Regent’s Park barracks, 
and his wife, Ellen, lived in a small house near Windsor. Whenever 
his duties allowed, he would go down and stay with her, for he 
was warmly and affectionately devoted to her. Then in March, 
1896, a change came over her, and she received him coldly. 
There was a violent quarrel, and he struck her, afterwards 
rushing from the house crying: ‘‘ Oh, why does she try my 
temper so?’”’ He wrote her a contrite letter but from then on 
he was restless and moody. Again he went to Windsor, 
approaching her fondly, but she was colder than before, though 
she promised to meet him outside the barracks the following 
Sunday. She did not come and he went down to her that night. 
A few minutes after she came downstairs he cut her throat. 


THE MURDERER AND THE POET. 

Wooldridge was tried for murder before Mr. Justice Hawkins, 
at the Reading Assizes, and there were grounds for a submission 
by his counsel that a confession of infidelity by a wife might reduce 
what would otherwise be murder to manslaughter, and that there 
was such provocation in this case. The judge, however, summed 
up strongly against the accused, and the jury took only two 
minutes to bring in a verdict of guilty, adding a recommendation 
to mercy. Standing with folded arms, the prisoner replied to 
the Clerk of Arraigns that he had nothing to say why sentence 
of death should not be passed upon him. He heard the sentence 
calmly and met his end bravely without a word or a struggle. 
And now, so long afterwards, his ghost still walks in the poem 
of the man who saw and pitied him as he 

‘“ Walked amongst the trial men 
In a suit of shabby grey ; 
A cricket cap was on his head 
And his step was light and gay, 
But I never saw a man who looked 
So wistfully at the day.” 
His ghost still sits in the condemned cell with the warders 


‘“ Who watched him night and day, 
Who watched him when he tried to weep 
And when he tried to pray.” 
The separate tragedies of the poet and the trooper are linked 
for ever. 


block of furnished flats, and was sold as such early in 1945. The 
defendants’ case was that the purchaser had bought the property 
as a private hotel. His evidence was that he received the first 
booking on 18th May, 1945. The charge for selling an hotel was 
5 per cent. on the first £1,000 and 2} per cent. on the residue. 
The defendants were therefore entitled to retain £175 out of the 
proceeds of sale. His Honour Judge Cave, K.C., held that the 
property, although originally and at the present time an hotel, 
was at the time of the sale a block of flats. The defendants were 
entitled to remuneration at a rate midway between the local 
scale and the general rate for the country. Judgment was given 
for the plaintiffs for £70 and costs, 
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CORRESPONDENCE 


The views expressed by our correspondents are not necessarily those of 
THE SOLIciITORS’ JOURNAL.]| 
Liability of Husband for Wife’s Debts and Funeral Expenses 
sir,—In reference to the letter from Messrs. Evill & Coleman 
in your issue of 29th June, at p. 307, I have not experienced any 
difficulty in getting the Estate Duty Office to allow funeral 
expenses as a deduction from a deceased wife’s estate. Such a 
deduction is in fact allowable (see Finance Act, 1894, s. 7 (1)). 
As to other deductions, apropos the decision in Rees v. Hughes 
1946) W.N. 121, would not that decision apply only to debts 
incurved by the wife, i.e., in respect of which she was under 
contractual liability—not to any debts for which the husband is 
usually responsible, e.g., medical and nursing expenses- 
necessaries ? Both in connection with estate duty deductions 
and generally, the position needs to be clarified, otherwise 
confusion will arise. 


Enfield. W. J. Bakuurst. 


OBITUARY 

Sir HUBERT DOWSON 
Sir Hubert Dowson, President of The Law Society, 1936-37, 
died on Saturday, 20th July, aged eighty. Educated at New- 
castle, Staffs, he was admitted in 1888, and joined the firm 
founded by his father. He was President of the Nottingham 
Law Society in 1922 and 1936. In the latter year he was elected 
president of The Law Society, the annual provincial meeting of 
which was held at Nottingham. He received the honour of 
knighthood in 1937. Sir Hubert served on the Business of Courts 
Committee in 1934, and as a member of the County Court Rules 

Committee in 1935. : 


Mr. H. St. JOHN BROWNE 

Mr. Harold St. John Browne, solicitor, of Messrs. Browne and 
Wells, solicitors, of Northampton, died on Tuesday, 9th July, 
aged sixty-four. He was admitted in 1905. He was a past 
president of the Northampton Law Society, and had _ been its 
secretary for twenty years. 

Mr. W. M. GREENIP. 

Mr. William Mason Greenip, retired solicitor, late of Messrs. 
Greenip, Snell & Co., George Street, Mansion House, died on 
Friday, 12th July, in his ninety-ninth year. 


PRACTICE NOTE 
PRACTICE IN THE CHANCERY DIVISION WHERE THE 
IS AN INFANT 

The Chancery judges have directed that in Chancery proceed- 
ings where a plaintiff is an infant, the name of the next friend 
should not appear in the title, but in the body of the writ of 
summons or originating summons, e.g., ‘‘ at the suit of John 
Jones an Infant by William Smith his next friend.’”’ In the 
title the plaintiff should be described as ‘‘ John Jones an Infant.” 

In consequence of the above direction, the note to Ord. 16, 
r. 16, ‘“‘ Change of next friend,’ at the top of p. 278 of ‘ 1945 
Annual Practice,’”’ should be amended to read :— 

“In the Chancery Division a change, for any reason, of a 
next friend can only be effected by Order. The practice is to 
apply by Summons to appoint a new next friend. D.C.F.s.64 
and 65 and Forms 1 and 2 on page 928 of Seton are obsolete. 
There must be a consent in writing of the next friend, and an 
Affidavit of his fitness and that he has no interest adverse to 
that of the Infant. The Order may provide that the new 
next friend shall give security for the Defendant’s costs up 
to the time of the Order.” 
rhe affidavit in support of an application for the appointment 

ofa new next friend should be in the following form : 

I (name and address) the solicitor for (or a member of the 
firm of the solicitors for) the above-named plaintiff C.D. an 
infant make oath and say as follows : 

1. (Reasons why the appointment of a new next friend is 
sought). 
2. A.B. (name, address and description of proposed new 

next friend) is a (state relationship (if any) of A.B. to C.D.) 

and has no interest in the matter in question in this action 

(matter) adverse to that of C.D. The consent of the said 

A.B. to be appointed as such next friend is annexed hereto. 

3. The said A.B. is a fit and proper person to act as the 
next friend of the said C.D. 
(Note.—This form is not part of the Appendix to the Rules 
but has been approved by the Chancery Judges.) 
A. H. HoLianp, 
Chief Master, 
Chancery Division. 
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15th July, 1946. 
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NOTES OF CASES 
COURT OF APPEAL 


Bumstead and Another v. Wood 
Tucker and Cohen, L..JJ., and Wynn-Parry, J. 
14th March, 1946 
Landlord and tenant—Rent restriction—Consideration of hardship 
-Relevance of future hardship—Rent and Mortgage Interest 

Restrictions (Amendment) Act, 1933 (23 & 24 Geo. 5, c. 32 

Sched. I, para. (h). 

Appeal from a decision of His Honour Judge Konstam, given 
at Bow County Court. 

The plaintiffs were the landlords of a house occupied by the 
defendant. As the premises in which the plaintiffs were living 
were about to be rebuilt because they had been damaged by 
enemy action and they would thus have to leave them, they 
notified the defendant that thev required the house in which he 
was living for their own occupation. The defendant having 
refused to leave, they brought this action for possession. ‘The 
county court judge, taking into consideration the future necessity 
for the plaintiffs to leave the premises in which they were living, 
decided, under para. (h) of Sched. I to the Rent and Mortgage 
Interest Restrictions (Amendment) Act, 1933, that greater 
hardship would result from his refusing than from his making an 
order, and made an order for possession. The defendant 
appealed. 

Tucker, L.J., said that the argument advanced against the 
county court judge’s decision was that he was entitled to look 
only at the state of affairs existing at the trial of the action. At 
that date the plaintiffs were not under the necessity of leaving 
their existing home. It was, however, impossible for the county 
court judge to exclude the future from his consideration of the 
circumstances under para, (h). He was entitled, in weighing the 
hardship on the parties, to take into account the hardship, of 
which he had evidence, to be suffered by the plaintiffs in the future. 
The appeal must be dismissed. 


CoHEN, L.J., and Wynn-Parry, J., agreed. 
COUNSEI Raymond Waters ; Roskill. 
SoLicitors : Batchelor, Pirkis & Frv ; Breeze, Benton & Co. 


[Reported by R. C. Catnurn, Esq., Barrister-at-Law 


Shayler v. Woolf 
Lord Greene, M.R., Morton and Somervell, L.J J. 
9th May, 1946 
Sale of land—Covenant to supply water to purchaser from pump 
and to vepaiy pump—Assignment of benefit of covenant lt 
subsequent purchaser—Enforcement of covenant by assignee 

Covenant relating to the land. 

Appeal from a decision of Roxburgh, J. (ante, p. 210). 

The defendant was the owner of a plot of land adjoining other 
premises which she owned. She agreed to sell the plot to P and 
to enter into a contract to supply water to P for the bungalow, 
which was to be built on the land, from a pump on the land she 
retained. The plot was conveyed to P on the 30th July, 1938, 
and on the same day an agreement was entered into between the 
defendant and P whereby the defendant agreed by cl. 1 to supply 
P with water from the pump for use for domestic purposes fo1 
the new bungalow. P was to pay 10s. a year for the water and 
to lay and maintain the necessary connecting pipes. By cl. 4 
the defendant covenanted with P to maintain and keep the pump 
and pipes in working order. The agreement was determinable 
after ten years. It also contained an arbitration clause. The 
water was turned off after the outbreak of war as P did not use 
the bungalow. In 1943 the rising main got out of order and 
extensive repairs became necessary. It was considered more 
economical to construct a new pump. The old pump was 
dismantled and a new well sunk. There would have been no 
difficulty in connecting the bungalow with the new pump, but 
this was not done. In 1944, P sold the bungalow to the plaintiff 
and assigned to him the benefit of the covenant. The defendant 
refused to continue the supply of the water to the bungalow and 
the plaintiff in this action sought specific performance of the 
agreement. Roxburgh, J., gave judgment for the plaintiff. The 
defendant appealed. 

Lorp GREENE, M.R., said that two main questions were raised. 
The first was one whether there had been any breach of the 
defendant’s covenant. It seemed to him clear that the covenant 
to maintain and keep the pump in repair covered what had 
happened. The next question was as to the assignability of this 
covenant. There was nothing in the nature of personal services 
concerned in this agreement. Looking at the whole nature of the 
subject-matter, it seemed to him impossible that any sensible 
person could have intended that this supply of water should be 
personal to P. Only one point remained: it was said that the 
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agreement could not be assignable because of the existence of the 
arbitration clause, in as much as such a clause was in its nature 
not assignable or was only assignable when the assignees were 
expressly mentioned in the clause itself. The question whether 
an arbitration clause prevented a contract being assignable 
depended on the intention of the parties. In his opinion this 
contract was assignable and had been assigned to the plaintiff. 
The appeal must be dismissed. 

Morton and SoMERVELL, L.JJ., agreed in dismissing the 
appeal. 

CounsEL: M. G. Hewins ; C. L. Fawell. 

Soxicitors: Kingsford, Dorman & Co., for Girling, Wilson 
and Bailey, Herne Bay ; Bentley, Taylor & Co. 

{Reported by Miss B. A. Bicknext, Barrister-at-Law.) 


CHANCERY DIVISION 
PRACTICE NOTE 
Re Upson, deceased ; Grundy v. Keliher 
Vaisey, J. 28th June, 1946 

Solicitors—Adjournment of summons into court—Plaintiffs’ 

solicitors’ duty to inform solicitors of defendant—Defendant’s 

solicitors to furnish names of counsel to plaintiffs’ solicitors. 

This summons had to stand over yesterday, because it was 
discovered, in the course of the opening, that the solicitors 
on the records for one of the defendants had by some error or 
inadvertence omitted to brief counsel for that defendant. Such 
an omission (which happens more frequently than it should) 
is undoubtedly negligence on the part of a solicitor, the exact 
measure of his culpability depending, of course, on the circum- 
stances of the particular case. It is also a breach of a duty which 
rests on him as an officer of the court. Now an order that he 
shall pay personally the extra costs occasioned by his neglect 
is usually not an adequate penalty, because such extra costs 
would as a rule be quite trifling in amount, and I think it should 
be understood that in a case in which the carelessness of a 
solicitor was gross and inexcusable it might well be the duty of 
the court to take in regard to him some form of disciplinary 
action. However, I say this merely by way of warning for the 
future ; for, in the present case, I propose to overlook altogether 
the default of the solicitors giving rise to the present observations ; 
for which they have offered an ample apology. 

In order to minimise the risk of similar occurrences hereafter, 
I think that when a summons is adjourned into court the solicitors 
for the plaintiff ought to write a letter to the solicitors for each 
defendant, notifying them of the adjournment, and asking for 
the name of counsel whom they have briefed or are proposing 
to brief to appear at the hearing. The last-mentioned solicitors 
ought, as soon as practicable, to write an answering letter to the 
plaintiff's solicitors, supplying that information, thereby enabling 
the plaintiff’s counsel to be told, and himself to tell the judge, 
at the outset of the case, what other counsel are concerned in 
the matter and for which of the parties they respectively appear. 
The writing of such letters will form a proper, though, of course, 
quite small, item in the costs. I should not regard telephonic 
communication as a satisfactory substitute for either letter. 
The suggestion that the plaintiff’s solicitors should be made 
responsible for calling the attention of other solicitors to the 
position of the case in the list, and for securing the due attendance 
of counsel (not briefed by them) at the hearing, was made some 
time ago by one of my brethren in a case similar to the present ; 
but it was then decided after consideration that this would be 
putting an unfair burden on the plaintiff’s solicitors ; and with 
that decision I agree. The modified suggestion which I make is 
not, I think, open to that objection and I hope that it will be 
followed in all proper cases in the future. 

(Reported by Miss B. A. Bickne ut, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Powell Duffryn, Ltd. v. Rhodes 
Lord Goddard, C.J., Croom-Johnson and Lynskey, J J. 
9th April, 1946 
Master and servant—Essential work—Dismissal of employee 

Direction for veinstatement—Offey of similar work at different 

place—Whether direction complied with—Essential Work (Coal- 

mining Industry) Order, 1943 (S.R. & O., 1943, No. 505), 

art. 5 (3). 

Case stated by Glamorgan justices. 

The appellant company were charged with being a company 
carrying on an undertaking scheduled under the Essential 
Work (Coal-mining Industry) Order, 1943, and failing to comply 
with a direction given by a national service officer under art. 5 (3) 
of the order to reinstate in the employment from which he had 
been dismissed a person employed in their undertaking. The 
company dismissed an employee from their coal-mining under- 
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taking, scheduled as an undertaking under the Order of 1943, on 
the ground of alleged serious misconduct. The local appeal 
board held, on appeal], that the dismissal was not justified, and 
the national service officer gave the company notice under 
art. 5 (3), directing them to “ reinstate ’’’ the workman in the 
employment from which he had been dismissed. When the 
workman presented himself at the colliery for work the company 
refused to employ him there but offered him work at another of 
their collieries at the same wages, in the same grade and on the 
same conditions. There was ample work available for him at the 
original colliery, similar in wages, grade and conditions to the 
work which he had been doing before his dismissal. The 
alternative colliery suggested by the company was nearer to the 
workman’s home, but he would be among new work-fellows. 
He refused the alternative offer. The justices convicted the 
company, who now appealed. By art. 5 (3) of the Order of 1943, 
a person who has been dismissed from his employment on the 
ground of serious misconduct may appeal to a local appeal board, 
which may make a recommendation, and the national service 
officer, after considering that recommendation, may “ direct 
the reinstatement of the dismissed person.” 

Lorp Gopparp, C.J., said that the workman claimed that he 
was entitled to be reinstated in his employment, which meant 
being placed back in the same position as that which he occupied 
when he was dismissed. In his (his lordship’s) opinion, reinstate- 
ment in a position meant reinstatement not only in the grade but 
also in the place in which the workman was working. It was not 
the law that if an employer engaged a man to work for him at 
place A, he could at will order him to work at place B. If he was 
employed to work at a particular place, it was a breach of contract 
on the part of the master to order him to work at another place. 
If the workman refused to work at that other place and were 
dismissed on that ground, it would be a wrongful dismissal. 
The appeal failed. 

CrooM-JOHNSON and Lynskey, JJ., agreed. 

CounsEL: Heald, K.C., and Cavey Evans; Arthian Davies 
and Abdela. 

Soricitors: Wright & Bull for W. H. F. Barklam, Carditt ; 


Solicitor to the Ministry of Labour. 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time :- 
CABLE AND WIRELESS BILL [H.C.| {12th July. 
FINANCE (No. 2) Bite [H.C.]} {22nd July. 
Read Second Time :— 
BANBURY CORPORATION BILL [H.C. 
DERBY CORPORATION (TROLLEY 
ORDER BILv [H.C.] 
IPSWICH CORPORATION PROVISIONAL 
ORDER Biv [H.C.] (19th July. 
MAIDSTONE CORPORATION (TROLLEY VEHICLES) PROVISIONAI 
OrverR Biv [H.C.] [19th July. 
MINISTRY OF HEALTH PROVISIONAL ORDER (NORWICH) BILL 


{15th July. 
VEHICLES) PROVISIONAL 
[19th July. 


(TROLLEY VEHICLES) 


[H.C.] [16th July. 
MINISTRY OF HEALTH PROVISIONAL ORDER (WALLASEY) 

Brit [H.C.}. {16th July. 
NoRTHMET POWER BILL (H.C. (19th July. 
READING CORPORATION (TROLLEY VEHICLES) PROVISIONAI 

ORDER BIL [H.C.} {19th July. 


SKEGNESS PIER PROVISIONAL ORDER Bitt [H.C.] 
[19th July. 
British NORTH AMERICA BIL [H.L.] [22nd July. 
Read Third Time :— 
MINISTRY OF HEALTH 
Brit [H.C. [19th July. 
PORTSMOUTH CORPORATION BILL [H.C.} [19th July. 
RAILWAYS (VALUATION FOR RATING) Biv [H.C.] 
[18th July. 
West MIpLANDs Joint ELectRiciIry AUTHORITY PROVISION» 
OrDER BIcv [H.C.} [22nd July. 
In Committee :— 
Civit Aviation Bit [H.C. 
NATIONAL INSURANCE (INDUSTRIAL 


PROVISIONAL ORDER (WALLASEY) 


{22nd July. 
InjuRIEs) Birt [H.C 
{19th July. 
{17th July. 


New Towns BILL [H.C. 
{15th July. 


SUPERANNUATION BILL [H.C. 
HOUSE OF COMMONS 
Read First Time :— 
IsLE OF Man (Customs) (No. 2) Biti [H.C.} 
To amend the law with respect to customs in the Isle of Man. 
{19th July. 
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Kead Second Time :— 
BEMBOROUGH Dock BILL [H.L.] {15th July. 
WEsT YORKSHIRE GAs DIsTRIBUTION BiLt [H.L.} [22nd July. 


Read Third Time :— 
Gas LIGHT AND COKE CoMPANY BILL [H.L.]} 
MANCHESTER CORPORATION BI Lt [H.L.] 
RuHopDEs Trust BIL [H.L.]} 


In Committee :— 
DIPLOMATIC PRIVILEGES (EXTENSION) BILL {H.L.} [17th July. 
NATIONAL HEALTH SERVICE BILL [H.C.} f22nd July. 


QUESTIONS TO MINISTERS 


STATUTORY RULES AND ORDERS 

Mr. BAKER WHITE asked the Financial Secretary to the Treasury 
the number of Statutory Rules and Orders issued in the periods 
ist January to 31st July, 1945, and 1st August, 1945, to 30th June, 
1946, respectively ; and. how many of these were printed. 

Mr. GLENvIL HALL: Between Ist January and the 31st July, 1945, 
926, of which 675 were printed; between 1st August, 1945, and 
30th June, 1946, 1,744, of which 1,180 were printed. [15th July. 


REQUISITIONING 

Sir H. Lucas-Tootu asked the Minister of Health how much notice 
is given to the owners of houses which have been requisitioned for the 
use of Departments other than his Department when it is proposed 
that such houses shall be taken over by his Department ; whether 
any notice is given to such owners of proposed structural alterations 
to such houses ; and whether the owners of such houses will be entitled 
to have their houses restored to their original condition when they 
are eventually derequisitioned. 

Mr. BEVAN : Fourteen days’ notice is given to owners of requisitioned 
properties which it is proposed that my Department should take over. 
No notice is given of proposed structural alterations. Owners will be 
entitled to have their houses restored to their original condition, 
subject to fair wear and tear, except that, instead of actual restoration, 
compensation may be paid. [15th July. 


INSPECTION OF REGISTERS AT COMPANY REGISTRATION OFFICE 

Mr. GARRY ALLIGHAN asked the Chancellor of the Exchequer why 
members of the public inspecting company registers at the Company 
Registration Office are forbidden to take their own personal notes 
other than in pencil. 

Sir STAFFORD Cripps: I have been asked to reply. The Registrar 
of Companies considers that the restriction referred to is necessary for 
the proper protection of the registers, which are public documents. 

[15th July. 
War DaMaGE TO BrITISH PROPERTY—FRANCE 

Colonel J. R. H. Hutcuison asked the Secretary of State for Foreign 
Affairs whether he is aware that the French Government are refusing 
to pay war damage compensation to British nationals in France on the 
ground that war damage compensation to French nationals in Britain 
is being similarly refused ; and if he will take steps to press for a 
settlement in the matter. 

Mr. McNeEIL_: Under war-damage legislation in force in the United 
Kingdom, French nationals have received the same treatment as 
British subjects. French war-damage legislation, on the other hand, 
is not at present applicable in its main provisions to British subjects. 
Negotiations are, however, in progress between the French Government 
and His Majesty’s Government to secure national treatment in this 
respect for British subjects whose property in France has been lost or 
damaged as a result of the war. [17th July. 


RULES AND ORDERS 
AT THE COURT AT BUCKINGHAM PALACE 
the 10th day of July, 1946 
Present 
THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL 

Whereas by virtue of section 72 of the Supreme Court of Judicature 
Consolidation) Act, 1925, His Majesty may, by Order in Council, 
provide in such manner and subject to such regulations as to His Majesty 
may seem meet for the appointment of the towns at which assizes are 
to be held on any circuit, and for altering by such authority and in 
such manner as may be specified in the Order the day appointed for 
holding the assizes at any town on a circuit in any case where by 
reason of the pressure of business or other unforeseen cause it is ex pedient 
to alter the day so appointed, and may further provide for any matters 
which appear to His Majesty to be necessary or proper for carrying into 
effect any such Order : 

AnD WHEREAS, by divers Orders in Council now in force, provision 
has been made for the holding of assizes at certain towns and for the 
fixing of Commission Days at those towns : 

AnD WHEREAS it is expedient that special facilities shall be available 
for the hearing of matrimonial causes at assizes : 

Now, THEREFORE, His Majesty, by and with the advice of His Privy 
Council, is pleased to make the following Order and to certify as required 
by Section 2 of the Rules Publication Act, 1893, that on account of 
urgency it shall come into operation forthwith as a Provisional Order. 

1. Where it appears to the Lord Chief Justice and the President of 
the Probate Division that, by reason of the expected pressure of divorce 
business on any circuit, inconvenience or hardship would result if 
divorce business at the several assize towns on that circuit were taken 
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contemporaneously with other business, the Lord Chief Justice and the 
President of the Probate Division may, by order, direct that divorce 
business at any assize town on the circuit shall be commenced on a date 
specified in the order, being a date either before or after Commission 
Day at that town: 

Provided that the date so specified as respects an assize town on any 
circuit shall not be earlier than the first Commission Day on that 
circuit. 

2. —(1) Any order made under the last preceding Article shall be 
published in the London Gazette not less than 30 days before the date 
specified in the order. 

(2) For the purpose of construing any rule or order relating to the 
trial of divorce business but not of criminal or civil business (other than 
divorce business) at assizes, the date specified in any order made under 
the last preceding Article as respects an assize town shall be deemed to 
be Commission Day at that town, but it shall not be necessary for the 
purpose of opening the assizes for divorce business to produce the 
Commission or Commissions under which the assizes are holden. 

3. In this Order “‘ divorce business’? means matrimonial causes of 
any class and any matters arising out of or connected with any such 
causes. 

4. This Order may be cited as the Assizes (Matrimonial Causes) 
Provisional Order, 1946. E. C. E- Leadbitter: 


THE ASSIZES (MATRIMONIAL CAUSES) PROVISIONAL 
ORDER, 1946 
EXPLANATORY NOTE 

This Note is not part of the Order, but is intended to indicale its gencral 
purport. 

The object of this Order in Council is to authorise the Lord Chief 
Justice and the President of the Probate Division to direct that divorce 
business at any town on an Assize Circuit may be taken on any date 
before or after the date on which criminal business and civil business 
other than divorce is taken at that town. 

At present all business (including divorce business) is taken at cach 
Circuit town in turn—a certain period of time being allotted by the 
Judges to each town. The King’s Bench Judges take divorce after 
disposing of the criminal and other civil business and at certain of the 
large towns a divorce Judge also attends for the trial of divorce. When 
the business other than divorce business at any town absorbs the 
greater part of the Judge’s time allotted to that town, the time available 
for disposing of divorce is insufficient. In the result, the King’s 
Bench Judges, even with the help of the Divorce Judges, find it difficult 
to dispose of the heavy volume of divorce business on Circuit, and the 
situation is becoming more serious by reason of the rising number 
of divorce cases for trial in the Provinces. 

Accommodation at many provincial towns is now so limited that it 
is not possible for more than two or three Judges (or Commissioners 
of Assize) to sit contemporaneously at any one town. Under the 
powers granted by this Order in Council it is intended to arrange fot 
two Divorce Judges (or for a Divorce Judge and a Commissioner) 
to sit at a particular Circuit town whilst the King’s Bench Judges are 
sitting at other towns on the same Circuit, thus relieving congestion 
and enabling the date on which divorce business is to be taken at any 
town to be ascertained more precisely than under the present 
arrangements. 

The urgency on the ground of which the Order in Council is brought 
into operation as a Provisional Order is due to,the need for fixing 
dates and places in time for arrangements to be made and for cases to 
be set down for the October Assizes. Under the Matrimonial Causes 
Rules cases must be set down not less than 30 days before a Commission 


Day. 
RECENT LEGISLATION 
STATUTORY RULES AND ORDERS, 1946 
No. 1100. Bread (Rationing) Order. July 12. 
No. 1079. Certified Institutions (Pensionable Teaching Service) 
Order. July 9. 
No. 1094. Coal Industry Nationalisation (National Coal Board) 
Regulations. July 12. 
No. 1101. Control of Iron and Steel (No. 51) (Scrap) Order. 
July 11. 
No. 1081. Defence. Order in Council, amending Regulation 68p 
of the Defence (General) Regulations, 1939. 
July 10. 


Education, England and Wales. Further Education 
Grant amending Regulation No. 1 (Minister of 
Education Grant Regulation No. 6, 1946, Amend- 
ment No. 1, 1946). July 8. 

Emergency Powers (Defence). 
Drivers (Amendment) No. 2) Order. 

Essential Work (Electrical Contracting 
Orders) (Revocation) Order. July 12. 

Essential Work (Miscellaneous Orders) (Revocation) 


No. 1067. 


Road Vehicles and 
July 10. 
Industry 


No. 1077. 
No. 1102. 


No. 1103. 


Order. July 12. 
No. 1097. Finance. Regulation of Payments (Poland) Order. 


July 12. 
Herring Industry Board (Borrowing) Regulations. 


July 1. 
Jurors Book Regulations. July 9. 


No. 1092. 


No. 1069. 
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Machinery, Plant, and Appliances (General) (No. 15) 
Order. July 8. 

Miscellaneous Goods (Prohibition of Manufacture 
and Supply) (No. 9) Order. July 8. 
Ploughing Grants (No. 2) Regulations, 

Police (Scotland) Regulations. July 5 

Police (Women) (Scotland) Regulations. July 5. 

Shoreham and Lancing Sea Defence Commissioners 
(Extension of Term of Office) Order in Council. 
July 10. 

Threshing Order. July 9. 

Threshing of Grain (Scotland) Order. July 10. 

Tin Box Wages Council (Great [ritain) Wages 
Regulation (Amendment) Order (X.28). July 10. 

Trading with the Enemy (Authorisation) (Poland) 
Order. July 9. 

Trading with the 
(Poland) Order. 

frading with the of Negotiable 
Instruments, etc.) July 9. 


HOUSE OF COMMONS PAPERS (SESSION 1945-46) 
. 164. Select Committee on Statutory Rules and Orders, 
etc. 17th Report. 


COMMAND PaPERs (SESSION 1945-46) 

Departmental Committee on Alternative Remedies 
(Chairman: Sir Walter T. Monckton, K.C., 
K.C.V.O.). Final Report. March 29. 

of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2. 


NOTES AND NEWS 


Honours and Appointments 
has approved a recommendation of the Home 
Secretary that Mr. Wittiam Exviiorr Batr be appointed a 
Metropolitan police magistrate in succession to Mr. Walter 
Hedley, K.C., resigned. Mr. Batt was called by Gray’s Inn 
in 1920. 

His Honour Judge Cave, K.C., will retire from the County 
Court Bench on the 31st July, 1946, and the Lord Chancellor 
has appointed His Honour Judge A. H. ArkMstrons, of the Old 
Vicarage, Queen Camel, Yeovil, Somerset, to succced Judge Cave 
as Judge of Circuit No. 55 (Bournemouth, etc.), as from 1st 
August, 1946. 


No. 1056. 
No. 1057. 


Jo. 1008. 
. 1045. 
. 1046. 
. 1082. 


July 10. 


Yo. 1058. 
Yo. 1093. 
Yo. 1031. 


10. 1059. 


jo. 1001. Enemy (Custodian) (Amendment) 
July 9. 

Enemy (Transfer 
(Poland) Order. 


. 1060. 


.o. OSOO. 


[Any 


The Wing 


Notes 

The third rent tribunal to operate in London has been set up 
and covers Chelsea, Westminster and Holborn. Its offices at 
Terminal House, Grosvenor Gardens, $.W.1, opened on Wednes- 
day, 17th July. Members are Mr. C. W. Skinner (chairman) 
Mr. G. M. Cunningham (reserve chairman), and Mrs. A. B. Martin. 
Reserve member, Lieut.-Col. Muir Vane Skerrett Hunter. The 
tribunal’s clerk is Mr. Eric Rendall Day. 

A rent tribunal covering Hampstead and St. Pancras came into 
operation on Monday, 22nd July. The tribunal’s offices are at 
Central House, Upper Woburn Place, W.C.1. The chairman of 
the tribunal, Lieut.-Col. J. P. Hodge, of Highgate, has died since 
his appointment. The other appointments are Mr. B. A. Zaiman, 
who is at present presiding over the tribunal, and Messrs. W. C. W. 
Roworth and C. Lawrence. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
TRINITY SITTINGS, 1946 
APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 
ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
Rota. Court I. VAISEY. 
Andrews Mr. Farr Mr. Blaker 
Jones Blaker Andrews 
Reader Andrews Jones 


Group A. Group B. 
Mr. Justice Mr. Justice Mr, Justice Mr. Justice 
ROXBURGH WyNN-PARRY EVERSHED ROMER 
Non-Witness. Witness. Witness. Non-Witness 
Mon., July 29 Mr. Hay Mr. Reader Mr. Andrews Mr. Jones 
Tues., ,, 30 Farr Hay Jones Reader 
Wed., 31 Blaker Farr Reader Hay 
The LonG VacaTIon will commence on Thursday, lst August, 1946, 

and terminate on Friday, 11th October, 1946. 


COURT OF 


Date. 
Mon., July 29 Mr. 
cs, .; 30 
Wed: . 3i 


Date. 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 


| Middle 
Div. Price 
Months | July 22 
| 1946 
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British Government Securities 
Consols 4% 1957 or after .. ; FA 
Consols 24% . ee . JAJO 
War Loan 3% 1955- 59 ; i AO 
War Loan 34% 1952 or after is JD 
Funding 4% Loan 1960-90 .. MN 
Funding 3% Loan 1959-69 an AO 
Funding 23% Loan 1952-57 . JD 
Funding 243°, Loan 1956-61 op AO 
Victory 4% Loan Av. life 18 years .. MS 
Conversion 34% Loan 1961 or after AO 
National Defence Loan 3%, 1954-58 JJ 
National War Bonds 24% 1952-54 . MS 
Savings Bonds 3% 1955-65 7 FA 
Savings Bonds 3% 1960-70 “i MS 
Local Loans 3% Stock ; .. JAJO 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after i JJ 
Guaranteed 22% Stock (Irish Land 

Act 1903) .. ae ae JJ 
Redemption 3% 1986-96 AO 
Sudan 44% 1939- 73 Av. life16 years FA 
Sudan 4% 1974 Red. in part after 

1950 MN 
Tanganyika 4° ,, Guaranteed 1951-71 FA 
Lon. Elec. T. F. Corp. 24% 1950-55 
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Colonial Securities 

* Australia (Commonw’h) 4% 1955-70 
Australia (Commonw’h) 3}% 1964-74 
* Australia (Commonw’h) 3% 1955-58 
tNigeria 4% 1963 .. 

*Queensland 34% 1950- 70 . * 
Southern Rhodesia 34% 1961-66 .. 
Trinidad 3% 1965-70 
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Corporation Stocks 
*Birmingham 3% 1947 or after .. JJ 
*Croydon 3% 1940-60 re AO 
*Leeds 34% 1958-62 ch Fe JJ 
*Liverpool 3%, 1954-64 is MN 
Liverpool 34% Red’mable by agree- 
ment with holders or by purchase JAJO 
London County 3% Con. Stock after 
1920 at option of Corporation . MSJD 
*London County 34% 1954-59... FA 
*Manchester 3% 1941 or after a FA 
*Manchester 3% 1 og A AO 
Met. Water Board’ ie 
2003 
*Do. do. 3% * i: Oe 


a SOwow 


1963- 
‘ AO 

1934-2003. MS 

*Do. do. 3% “ E” 1953-73 ae JJ 
Middlesex C.C. 3% 1961-66 .% MS 
*Newcastle 3% Consolidated 1957.. 
Nottingham 3% Irredeemable 
Sheffield Corporation 34% 1968 
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Railway Debenture and 
Preference Stocks 
Gt. Western Rly. 4% Debenture .. 
Gt. Western Rly. 44% Debenture .. 
Gt. Western Rly. 5% Debenture .. 
Gt. Western Rly. 5% Rent Charge. . 
Gt. Western Rly. 5%, Cons. G’rteed. 
Gt. Western Rly. 5% Preference 




















* Not available to Trustees over par. 

+ Not available to Trustees over 115. 

t In the case of Stocks at a premium, the yield with redemption has been calculated st 
the earliest date ; in the case of other Stocks, as at the latest date. 
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